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In this action brought by Plaintiff William Bradl ey Kincaid, 111 against Defendant



Kathy Jo Kemmer (formerly Kathy Jo Kemmer Kincaid), thetrial court granted an absolute divorce
to Ms. Kemmer, divided the parties marital property, allocated the paties marital debt, and
awarded alimony and attorney’ s feesto Ms. Kemmer. On appeal, Mr. Kincaid challenges the trial
court’ s ruling with respect to the parties marital property and debts, alimony, and attorney’ s fees.
On cross-appeal, Ms. Kemmer argues that the trial court should have ordered Mr. Kincaidto pay a
greater amount of her attorney’s fees. For the reasons set forth below, we affirm the ruling of the

trial court.

Factual and Procedura History

The partiesmarried in October of 1988 and separatedin August of 1997. Therewere
no children born during the marriage. Mr. Kincaid felt strongly that he wanted to have children.
Although Ms. Kemmer did not refuse to have children, she wanted to wait until the parties had been
married for a few years before even considering the possibility of children. In 1990, the parties
purchased and began remodeling a house, investing money from Ms. Kemmer's premarital
individual retirement account and money that Ms. Kemmer had inherited from her grandfather.
Although the partiesworked ontheremodeling proj ect together, Mr. Kincaid peformed themajority

of the remodeling work.

The parties disagree regarding the reasons for the dedinein their relationship. Mr.

Kincaid contends that the conflict in the parties marriage was due to Ms. Kemmer’s declining
interestin sexual relationsand her unwillingnessto have children. Additionally, Mr. Kincaid notes
that M's. Kemmer joined aBaptist church in 1995 and arguesthat her frequent involvement in church
activities had an adverse effect on the marriage. Ms. Kemmer, however, argues that the parties’

marital problems were due to Mr. Kincaid’'s unwillingness to be intimae with or affectionate
towards her except during sexual relations. She further contendsthat Mr. Kincaid began staying out
all night and entered into an adulterous relationship that resulted in the birth of a child out of
wedlock. Finaly, Ms.Kemmer notesthat the parties experienced frequent disagreementsregarding

the handling of financial matters.

In August of 1997, Mr. Kincaid filed a complaint against Ms. Kemmer seeking an



absolutedivorceonthegroundsof irreconcil abledifferencesand inappropriate marital conduct. Ms.
Kemmer subsequently filed an answer and counter-complaint for divorce, denying that she had
engaged in inappropriate marital conduct, admitting that irreconcilable differences had arisen
betweenthe parties, and alleging that Mr. Kincaid wasguilty of inappropriate marital conduct. After
ahearing on the matter, the trial court found that, although both of the parties were at fault to some
degree, Mr. Kincaid was more at fault than Ms. Kemmer. The court then (1) granted an absolute
divorceto Ms. Kemmer on the grounds of ingppropriate marital conduct and adultery, (2) awarded
each party his or her own personal property, retirement plans, and bank accounts, (3) ordered Mr.
Kincaid to pay all of the parties’ credit card debt, (4) awarded the marital home to Ms. Kemmer,
designatingthat Mr. Kincaid'sequity inthe homewas awar ded toM s. Kemmer as dimony in solido,
(5) ordered Mr. Kincaid to pay Ms. Kemmer $400.00 per month for twenty-four months as alimony
infuturo,* and (6) ordered Mr. Kincaid to pay court costsand $1,500.000f Ms. Kemmer’ sattorney’s
fees. A final decree of divorcereciting thetrial court’s ruling was entered on November 16, 1998.

This appeal followed.

| ssues and Standard of Review

The issues raised on appeal, as weperceive them, are as follows:

l. Did the trial court err with respect to its division of the
parties’ marita property?

I. Didthetria court err in ordering Mr. Kincaid to pay al of the
parties credit card debt?

1. Didthetrial court err inawarding Mr. Kincaid’ sequity inthe
maritd home to Ms. Kemmer as adimony in solido and in
awarding Ms. Kemmer $400.00 per month for twenty-four
months asa imony in futuro?

IV. Did the trial court err in ordering Mr. Kincaid to pay
$1,500.00 of Ms. Kemmer’s attorney’ s fees?

"When making this ruing, the trial court specifically noted that “thereis a need for [Ms.
Kemmer] to rehabilitate herself.” Anaward of dimony in futuro, as opposed to rehabilitative
alimony, is appropriate when one spouse is economically disadvantaged compared to the other
spouse and rehabilitation of the disadvantaged spouseis not feasible. See, e.g., Young v. Young,
971 SW2.d 386, 391 (Tenn. Ct. App. 1997); Tenn. Code Ann. § 36-5-101(d)(1) (Supp. 1999).
In the instant case, the trial court found that Ms. Kemmer was in need of and presumably was
cgpable of rehabilitation. Thus, athoughthe court purported to award alimony in futuro to Ms.
Kemmer, we think that the award is more accurately one of rehabilitati ve a imony.



To the extent that these issues involve questions of fact, our review of thetrial court sruling isde
novo with a presumption of correctness. See T.R.A.P. 13(d). We may not reverse these findings
unlessthey arecontrary to the preponderance of theevidence See, e.g., Randolph v. Randolph, 937
SW.2d 815, 819 (Tenn. 19%); T.R.A.P. 13(d). With respect to thetrial court’slegal conclusions,
however, our review isde novo with no presumption of correctness. See, e.g., Bell ex rel. Snyder
v. lcard, Merrill, Cullis, Timm, Furen and Ginsburg, P.A., 986 S.W.2d 550, 554 (Tenn. 1999);

T.RA.P. 13(d).

Marital Property

Thetria court’sruling with respect to the division of marital property in thecase at

bar is as follows:

Insofar asdivision of property, the property listed on Exhibit
No. 5 will be awarded to her. That’s plaintiff’s exhibit. There was
no objection. The items listed on Exhibit No. 4 will be avarded to
him. There was no objection in that regard. He'll be awarded his
retirement. She'sto be awarded her retirement. Each of the parties
will keep their own savings and bank accounts. Each of the parties
will keep the furniture and furnishings now in their possession. . . .

... Thehome placewill be awarded to the wife subject to the
mortgage. His one-haf of the equity will be awarded to her as
alimony in solido due to the disparagng condition of her ability to
earnincome. . . .

Each of the parties will keep their own automobile.

Exhibit #5isalist of personal property, including Ms. Kemmer’s 1989 Mercedes automobile. Mr.
Kincaid valued theseitems at $14,369.00. Exhibit #4 isalist of persona property, including Mr.
Kincaid’s1984 Chevrolet truck. According to Mr. Kincaid, thevalue of theseitemsis $19,511.00.
Also included in Exhibit #4 is a list of building supplies valued by Mr. Kincaid at $1,545.00.
According to Mr. Kincaid, the value of Ms. Kemmer’s retirement account is $23,604.00 and the
value of his retirement account is $18,000.00. There is no evidence in the record indicating the

values of the parties’ individual bank accounts. The parties both agree that thefair market value of



their marital residence is $84,000.00. Mr. Kincaid stated, however, that the parties’ equity in the
marital residence is only $39,955.00. Assuming that the values suggested by Mr. Kincaid in his
Court of Appeals Rule 15 statement are correct, Mr. Kincaid was awarded marital property having
anet value of $59,033.50 while Ms. Kemmer was awarded marital property having a net value of
$57,950.50.2 Thus, thetrial court awarded 50.5% of the parties’ marital property to Mr. Kincaid and

49.5% of this property to Ms. Kemmer.

When dividing marital property upon divorce, the trial court must consider all
relevant factors, including those set forth in section 36-4-121 of the Tennessee Code Annotated.®

See Tenn. Code Ann. 8 36-4-121(c) (1996). These factors ae asfollows:

(1) The duration of the marriage;

(2) The age, physical and mental health, vocational skills,
employability, earning capacity, estate, financial liabilities and
financial needsof each of the paties,

(3) Thetangible orintangible contribution by one(1) party to
the education, training or increased earning power of the other party;

(4) Therelative ability of each party for future acquisition of
capital assets and income;

(5) The contribution of each party to the acquisition,

2Qur calculationsare summarized asfollows:

Property Awarded to Ms. Kemmer Value
Personal Property (Including Car) 14,369.00
Ms. Kemmer’s Retirement Account 23,604.00
Ms. Kemmer’'s Savings/Bank Accounts (unknown)
Furniture in Ms. Kemmer’s Possession (unknown)
% Equity in Marital Residence 19,977.50

Total: $57,950.50

Property Awarded to Mr. Kincaid Value

Personal Property (Including Truck) 19,511.00
Building Supplies 1,545.00
Mr. Kincaid's Retirement Account 18,000.00
Mr. Kincaid’s Savings/Bank Acoounts (unknown)
Furniture in Mr. Kincaid' s Possession (unknown)
% Equity in Marital Residence 19,977.50

Total: $59,033.50

3This statute specifically provides, however, that the relative fault of the partiesis not
among the factars that the court may consider when making an equitable division of the parties
marital property. See Tenn. Code Ann. 8§ 36-4-121(a)(1) (1996). See also Fisher v. Fisher, 648
S.W.2d 244, 246-47 (Tenn. 1983); Wilder v. Wilder, 863 SW.2d 707, 715 (Tenn. Ct. App.
1992).



preservation, appreciation or dissipation of the marital or separate
property, including the contribution of a party to the marriage as
homemaker, wage earner or parent, with the contribution of a party
as homemaker or wage earner to be given the same weight if each
party hasfulfilled itsrole;

(6) The va ue of the separate property of each party;

(7) The estate of each party at the time of the marriage;

(8) The economic circumstances of each party at the time the
division of property isto become effective;

(9) The tax consequences to each party; and

(10) Such other factors as are necessary to consider the
equities between the parties.

Tenn. Code Ann. 8§ 36-4-121(c) (1996). Althoughthetrial court’ sdistribution of theparties’ marital
property must be equitable, the court is not required to divide the parties marital property equally.
See Cohen v. Cohen, 937 S.W.2d 823, 832 (Tenn. 1996); Wattersv. Watters 959 S.W.2d 585, 591
(Tenn. Ct. App. 1997); Bookout v. Bookout, 954 S.W.2d 730, 732 (Tenn. Ct. App. 1997). The
equity or inequity of acourt’ sdistribution of marital property is determined by examining thefinal
result of the court’s ruling rather than the division of any particular piece or category of marital
property. See Watters 959 S.W.2d at 591; Bookout, 954 SW.2d at 732; Wade v. Wade, 897
SW.2d 702, 717 (Tenn. Ct. App. 1994); Thomson v. Thomson, 797 SW.2d 599, 604 (Tenn. Ct.
App. 1990). Additionally, we note that trial courts are afforded a great deal of discretion when
dividing marital property. SeeFisher, 648 S.W.2d at 246; Bookout, 954 SW.2d at 732; Wade, 897
S.W.2d at 715; Koch v. Koch, 874 SW.2d 571, 579 (Tenn. Ct. App. 1993); Loyd v. Loyd, 860
S.W.2d 409, 411 (Tenn. Ct. App. 1993). Consistent with thisgeneral principle, the distribution of
marital property made by thetrial court in theinstant caseisentitled to apresumption of correctness
and may not be reversed unless it is contrary to the preponderance of the evidence. See, eg.,
Dellinger v. Dellinger, 958 SW.2d 778, 780 (Tenn. Ct. App. 1997)(citing Hass v. Knighton, 676
SW.2d 554, 555 (Tenn. 1984); Dalton v. Dalton, 858 S\W.2d 324, 327 (Tenn. Ct. App. 1993));

T.RA.P. 13(d).

On appeal, Mr. Kincaid arguesthat the trial court’s division of the parties’ marital
property isinequitable. Upon consideration of the factorslisted in section 36-4-121(c), we cannot
agree. The parties were married for approximately ten years. At the time of their divorce, Mr.
Kincaidwasforty years of agewhile Ms. Kemmer wasthirty-nineyears of ege. Prior to the parties’

marriage, Mr. Kincaid completed two years of college while Ms. Kemmer completed one year of



college. Thus, the parties have achieved similar levels of education. Throughout their marriage,
however, Mr. Kincaid earned significantly more money than Ms. Kemmer. At the time of their
divorce, Mr. Kincaid was employed as a manager by AAA Communications Company and earned
agross salary of $3,698.50 per month while Ms. Kemmer was employed as a secretary/clerical
worker by Gambro Healthcare and earned only $10.00 per hour. Thus, it appears that Mr.Kincaid
hasagreater ability to earnincome and acquire assetsinthefuture. Finally, both parties contributed
to the acquisition and restoration of the marital home.* Under these circumstances, we do not think
that it isinequitable to award Ms. Kemmer 49.5% of the parties’ marital assetswhile awarding Mr.
Kincaid 50.5% of these assets. Thus, the trid court’s division of the parties marital property is

affirmed.

Marital Debt

At the time of their divorce, the parties had accrued a total of $26,770.43 in credit
card debt. Thetrial court ordered Mr. Kincaid to pay all of thisdebt. Additionally, the court ruled
that Ms. Kemmer isresponsible for the remaining indebtedness on the parties’ home, which totaled
$44,045.34. On appeal, Mr. Kincaid argues that the trial court erred in charging him with all of the
parties’ credit card debt. Specificaly, Mr. Kincaid contends that the court’ s ruling is inequitable

because both of the parties received the benefits of this debt.

Trial courtshavethe authority to apportion marital debtsin the samewaythey divide
marital assets. See Cutsinger v. Cutsinger, 917 SW.2d 238, 243 (Tenn. Ct. App. 1995)(citing

Mahaffey v. Mahaffey, 775 SW.2d 618, 623-24 (Tenn. Ct. App. 1989)). When apportioning

*Ms. Kemmer used funds from her premarital retirement account and funds inherited
from her grandfather when purchasing and remodeling this home. Retirament benefits earned
prior to marriage and property acquired by inheritance are both classified as separate rather than
marital property. See Tenn. Code Ann. 8§ 36-4-121(b)(2) (1996). However, under the doctrine of
transmutation, when one spouse uses his or her separate property in away that demonstrates an
intention that it become marital property, there is a presumption that the spouse has made a gift
to the marital estate. See Batson v. Batson, 769 S.W.2d 849, 858 (Tenn. Ct. App. 1988). Inthe
instant case, the deed to the marital home indicated that, when the house was purchased, it was
placed in the names of both Mr. Kincaid and Ms. Kemmer. Additionally, both Mr. Kincaid and
Ms. Kemmer lived in and participated in the remodeling of the house. Finally, thereisno
evidence in the record suggesting that the parties intended for Ms. Kemmer’s monetary
contributions to the parties home remain her separate property. We therefore find that any
separate property that Ms. Kemmer invested in the house was, by way of transmutation,
converted into marital property and thus became subject to division by a court upon divorce.



marital debt, acourt must consider (1) which party incurred the debt and the reason for the debt, (2)
which party received the benefits of the debt, and (3) which party is better able to assumethe debt.
SeeDeéllinger, 958 S\W.2d at 782;Herrerav. Herrera, 944 S\W.2d 379, 389 (Tenn. Ct. App. 1996);
Houghland v. Houghland, 844 S.\W.2d 619, 624 (Tenn. Ct. App. 1992); Mahaffey, 775 SW.2d
at 624; Mondelli v.Howard, 780 SW.2d 769, 773 (Tenn. Ct. App. 1989). When practicable, marital
debts should be divided so that they follow the marital property with which they are associated. See
Mondelli, 780 SW.2d at 773. Thecourt is not required, however, to divided the parties marital

debts in the same proportion as their marital assets. Seeid.

In the case at bar, $7,288.45 of the parties’ credit card debt wasincurred on cards
that were in the names of and were used by both Mr. Kincaid and Ms. Kemmer. Accordingto Mr.
Kincaid, Ms. Kemmer used one of these cards to pay $1,500.00 of her attorney's fees. The
remaining $19,481.98 of the parties credit card debt was incurred on cards that were in Mr.
Kincaid’ s name only and were never used by Ms. Kemmer. Mr. Kincaid testified at trial that the
parties’ charged approximately $1,500.00 on one of these cards to pay for a trip they took to San
Diego. Thus, athough Mr. Kincaid may have madethese $1,500.00 incharges, Ms. Kemmer also
received a benefit from them. Mr. Kincaid further testified that he made charges to these cards to
pay for car repairs and building supplies to be used in the remodeling of the parties house.
Additionally, however, Ms. Kemmer testified that Mr. Kincaid used these cards to purchase items
such asan air duct cleaner and model airplane oil with theintention of reselling theitemsfor aprofit.
We note that, under the trial court’ sdivision of the parties’ marital property, Mr. Kincaid received
building suppliesvalued at $1,545.00, an air duct cleaner valued at $2,000.00, and twenty-nine cases
of model airplane oil valued at $1,740.00. Thus, with respect to the debt incurred in purchasing
these items, Ms. Kemmer did not receive a benefit. As noted above, Mr. Kincaid earned
significantly more money than Ms. Kemmer throughout the parties marriage. At thetime of their
divorce, Mr. Kincaid earned a gross salary of $3,698.50 per monthwhile Ms. Kemmer earned only
$10.00 per hour. Thus, Mr. Kincaid is better able to assume the parties' credit card debt than Ms.
Kemmer. Under these circumstances, we do not think that thetrial court erredin charging all of this

debt to Mr. Kincaid. Accordingly, the court’ s ruling with resped to this matter is affirmed.

Alimony



Regarding Ms. Kemmer’ s request for alimony, the trial court ruled as follows:

The home place will beawarded to the wife subject to the mortgage.

Hisone-half of the equity will be awarded toher asalimony in solido

due to the disparaging condition of her ability to earnincome. . . .
... Insofar asalimony in futurois concerned, thereis aneed

for her to rehabilitate herself. I’'mgoing to order him to pay her the
amount of $400 per month for a period of two years.

On apped, Mr. Kincaid argues that Ms. Kemmer shoul d not have been awarded e ther dimony in

solido or dimony in futuro.

Trial courts have broad discretion to determine whether alimony is appropriate and,
if so, the nature, amount, and duration of the alimony awarded. See Anderton v. Anderton, 988
SW.2d 675, 682 (Tenn. Ct. App. 1998)(citing Garfinkel v. Garfinkel, 945 SW.2d 744, 748 (Tenn.
Ct. App. 1996); Jones v. Jones, 784 S.\W.2d 349, 352 (Tenn. Ct. App. 1989)). Accordingly,
appellate courts are rel uctant to second guessatrial court’ sdecision regarding alimony and will not
disturb such adecision unessit isunsupported by the evidence or contrary to the public policies set
forthin applicable Tennessee statutes. Seeid. at 382 (citing Brown v. Brown, 913 S.W.2d 163, 169

(Tenn. Ct. App. 1994); Ingram v. Ingram, 721 SW.2d 262, 264 (Tenn. Ct. App. 1986)).

Thereareno hard and fast rulestobe appliedin casesinvolving arequest for alimony.
Seeid. (citing Crain v. Crain, 925 S.W.2d 232, 233 (Tenn. Ct. App. 1996); Stone v. Stone, 409
S.W.2d 388, 392-93 (Tenn. Ct. App. 1966)). Rather, decisions regarding alimony hinge on the
unique facts of the case and involve the careful consideration and balancing of many factors,
including those set forth in section 36-5-101(d)(1). Seeid. at 683 (citing Hawkinsv. Hawkins, 883

S.W.2d 622, 625 (Tenn. Ct. App. 1994); Loyd, 860 SW.2d at 412). These factors are as follows:

(A) The relative earning capacity, obligations, needs, and
financia resources of each party, including income from pension,
profit sharing o retirement plans and all other sources;

(B) The relative education and training of each party, the
ability and opportunity of each party to seaure such education and
training, and the necessity of aparty to secure further education and
training to improve such party’s earning cgpacity to a reasonable
level;

(C) The duration of the marriage;



(D) Theageand menta condition of each party;

(E) The physical condition of each party, including, but not
limited to, physical disability or incapacity due to a chronic
debilitating disease;

(F) The extent to which it would be undesirable for a party to
seek employment outside the home because such party will be
custodian of aminor child of the marriage;

(G) The separateassets of each paty, both real and personal,
tangible and intangible;

(H) The provisions made with regard to the marital property
asdefined in § 36-4-121;

(I) The standard of living of the parties established during the
marriage;

(J) The extent towhich each party hasmade such tangible and
intangiblecontributionsto the marriage as monetary and homemaker
contributions, and tangibl eand intangi ble contri butions by a party to
the education, training or increased earning power of the other party;

(K) The relative fault of the partiesin cases where the court,
in its discretion, deemsit appropriate to do so; and

(L) Such other factors, including thetax consequencesto each
party, as ae necessary to consider the equities between the parties.

Tenn. Code Ann. § 36-5-101(d)(1) (Supp. 1999). The most important factors that a court must
consider when determiningwhether toaward alimony are (1) the need of the spouse seeking support
and (2) the ability of the other spouseto pay support. See Young, 971 SW.2d at 391; Watters, 959

S.W.2d at 593; Smith v. Smith, 912 S\W.2d 155, 159 (Tenn. Ct. App. 1995).

At the time of their divorce, Mr. Kincaid was employed as a manage grossing
$3,698.50 per monthwhileMs. Kemmer wasemployed asasecretary/clerica worker earning $10.00
per hour.> We note, however, that Mr. Kincaid's financial needs and obligations are greater than
those of Ms. Kemmer as Mr. Kincaid was ordered to pay all of the parties’ credit card debt and is
currently supporting hisnew wifeand thar child. Beforetheir marriage Mr. Kincaid completed two
yearsof collegewhile Ms. Kemmer completed one year of college. Thus, the parties have achieved
similar levels of education. According to Ms. Kemmer, she would become more valuable to her
current employer and would earn a higher wage if she completed certan computer and Spanish

language classes. Thepartieswere married for approximatelyten years. At thetime of theirdivorce,

*Mr. Kincaid argues on appeal that Ms. Kemmer is underemployed. When the paties
met, Ms. Kemmer was working for Harris Publishing as a telemarketer and earned between
$24,000.00 and $26,000.00 per year. During the parties marriage, she worked at J.C. Penney
earning $12.00 per hour. As noted above, Ms. Kemmer was earning $10.00 per hour at the time
of the parties' divorce. Thisisonly $2.00 less than the hourly wege that Ms. Kemmer earned
whileworking at J.C. Penney. Given Ms. Kemmer's educeation, training, and past work history,
we do not think that she is underemployed and therefore reject Mr. Kincad' s contention to the
contrary.



Mr. Kincaid was forty years of age while Ms. Kemmer was thirty-nine yeas of age. Thereisno
evidence suggesting that either party isphysically or mentally impared. Neither paty isacustodian
of achild born of the marriage. Additionally, neither party appearsto have a significant amount of
separateproperty. Thetrial court awarded 50.5% of theparties' maritd propertyto Mr. Kincaid and
49.5% of thisproperty to Ms. Kemmer. It appearsthat the parties enjoyedamodest but comfortable
standard of living during their marriage. All education and training received by the parties was
achieved prior totheir marriage. Thetria court specifically found that, although both parties were
at faultto somedegreg Mr. Kincaid wasmoreat fault thanMs. Kemmer. Findly, therecordissilent

regarding the tax consequences to the parties resulting from an award of alimony.

After consideration of thefactorsdiscussed above, wethink that thisisan appropriate
caseinwhichtoaward alimony. When dividing theparties’ marita property, thetrial court awarded
Mr. Kincaid one-half of the equity in themarital residence. The court then divested Mr. Kincaid of
thisequity and avarded ittoM s. Kemmer as dimony in solido. Under the circumstances of the case
at bar, particularly the relative earning cgpacities of the parties, we think that this portion of the

court’ sruling was proper. Thus, the court’sruling with respect to alimony in solido is affirmed.

Thetria court also ordered Mr. Kincaidto pay Ms. Kemmer $400.00 per month for
twenty-four months, noting that there is a need for Ms. Kemmer to rehabilitate herself. Asnoted
above, we think that this amount is properly characterized as rehabilitative alimony rather than
alimony in futuro. In Tennessee, there is a statutory preference for temporary, rehabilitative
alimony when an economically disadvantaged spouseisin need of support. See Tenn. Code Ann.
§ 36-5-101(d)(1) (Supp. 1999). The purpose of rehabilitative alimony isto enable an economically
disadvantaged spouse to become more self-sufficient by acquiring additional job skills, education,
or training. See Anderton, 988 S.W.2d at 682 (citing Smith v. Smith, 912 SW.2d 155, 160 (Tenn.
Ct. App. 1995); Cranford v. Cranford, 772 SW.2d 48, 51 (Tenn. Ct. App. 1989)). Ms. Kemmer
testified at trial that she would be more valuable to her present employer and would earn a higher
wageif she completed certain computer and Spanish language classes. Inlight of thisgoal, we think
that the amount and duration of the rehabilitative alimony awardedto Ms. Kemmer isappropriate.

Accordingly, we affirm this portion of thetrial court’s ruling.



Attorney’s Fees

Finally, Mr. Kincaid arguesthat thetrial court erredin ordering himto pay $1,500.00
of Ms. Kemmer’ s attorney fees. Ms. Kemmer, on the other hand, contends on appeal that the trial

court should have ordered Mr. Kincaid to pay a greater amount of her attorney’s fees.

Inthe context of divorce, an award of attorney feesistreated asan award of alimony.
SeelLong.v.Long, 957 S.W.2d 825, 829 (Tenn. Ct. App. 1997); Fordv. Ford, 952 S\W.2d 824, 830
(Tenn. Ct. App. 1996); Gilliamv. Gilliam, 776 S.\W.2d 81, 86 (Tenn. Ct. App. 1988). Thus, when
determining whether to award attorney’ sfees, thetrial court isrequired to consider the samefactors
used when considering arequest for aimony. SeeHoughland, 844 SW.2d at 623; Tenn. Code Ann.
8§ 36-5-101(d)(1) (Supp. 1999). The question of whether to award attorney fees, and the amount
thereof, are largely left within the discretion of the trial court and will not be disturbed on appeal
unlessthetrial court abused itsdiscretion. See, e.g., Aaron v. Aaron, 909 SW.2d 408, 411 (Tenn.
1995). After considering the factors set forth in section 36-5-101(d)(1), the need of Ms. Kemmer,
and Mr. Kincaid’ sability to pay, we do not think that thetrial court abused itsdiscretion in ordering
Mr. Kincaid to pay $1,500.00 of Ms. Kemmer’ sattarney’ sfees. Wethereforeaffirmthetrial court’s

ruling with respect to this matter.

Conclusion

Based on the foregoing, theruling of thetrial court isinall respects affirmed. Costs

on apped are charged to Mr. Kincaid, for which execution may issueif necessary.

FARMER, J.

HIGHERS, J.

KOCH, J.






